DEFINING THE FUTURE OF CAMPAIGN FINANCE
IN AN AGE OF SUPREME COURT ACTIVISM

HEARING

BEFORE THE

COMMITTEE ON HOUSE
ADMINISTRATION
HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS
SECOND SESSION

Held in Washington, DC, February 3, 2010

Printed for the use of the Committee on House Administration

&R

Available on the Internet:
hittp: [ Jwww.gpoaccess.gov [ congress | house [ administration |/ index.html



DEFINING THE FUTURE OF CAMPAIGN FINANCE IN AN AGE OF SUPREME COURT ACTIVISM



DEFINING THE FUTURE OF CAMPAIGN FINANCE
IN AN AGE OF SUPREME COURT ACTIVISM

HEARING

BEFORE THE

COMMITTEE ON HOUSE
ADMINISTRATION
HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS
SECOND SESSION

Held in Washington, DC, February 3, 2010

Printed for the use of the Committee on House Administration

&R

Available on the Internet:
http: [ |www.gpoaccess.gov [ congress | house [ administration | index.html

U.S. GOVERNMENT PRINTING OFFICE
55-410 WASHINGTON : 2010

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON HOUSE ADMINISTRATION
ROBERT A. BRADY, Pennsylvania, Chairman

ZOE LOFGREN, California, DANIEL E. LUNGREN, California,
Vice-Chairwoman Ranking Minority Member

MICHAEL E. CAPUANO, Massachusetts KEVIN McCARTHY, California

CHARLES A. GONZALEZ, Texas GREGG HARPER, Mississippi

SUSAN A. DAVIS, California
ARTUR DAVIS, Alabama

JAMIE FLEET, Staff Director
VICTOR ARNOLD-BIK, Minority Staff Director

1)



DEFINING THE FUTURE OF CAMPAIGN FI-
NANCE IN AN AGE OF SUPREME COURT AC-
TIVISM

WEDNESDAY, FEBRUARY 3, 2010

HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The committee met, pursuant to call, at 1:53 p.m., in Room 1310,
Longworth House Office Building, Hon. Robert A. Brady [chairman
of the committee] presiding.

Present: Representatives Brady, Lofgren, Davis of California,
Davis of Alabama, Lungren, McCarthy, and Harper.

Staff Present: Jamie Fleet, Staff Director; Tom Hicks, Senior
Elections Counsel; Janelle Hu, Elections Counsel; Jennifer Daehn,
Elections Counsel; Matt Pinkus, Professional Staff/Parliamen-
tarian; Kyle Anderson, Press Director; Joe Wallace, Legislative
Clerk; Daniel Favarulo, Legislative Assistant, Elections; Darrell
O’Connor, Professional Staff; Shervan Sebastian, Staff Assistant;
Peter Schalestock, Minority Counsel; Karin Moore, Minority Legis-
lative Counsel; Salley Collins, Minority Press Secretary; and Mary
Sue Englund, Minority Professional Staff.

The CHAIRMAN. Good afternoon, everybody. The Committee on
House Administration hearing on Defining the Future of Campaign
Finance in an Age of Supreme Court Activism will come to order.

In his State of the Union speech in 1905, Republican President
Teddy Roosevelt said, “All contributions by corporations to any po-
litical committee for any political purpose should be forbidden by
law.” On January 21, 2010, in a single sweeping opinion, the con-
servative majority of the Supreme Court threw out nearly 100
years of laws and destroyed decades of commonsense legislation
and regulations designed to adhere to that basic principle.

Imagine Wall Street bankers creating political campaigns to tar-
get Members as we debated the TARP plan. Does anyone think
that giving the Gordon Gekkos of the world access to corporate
funds to wage political campaigns will make our democracy any
stronger? 1 doubt it. Imagine foreign investors waging political
campaigns during the negotiation of American trade policy.

I am hopeful that we will be able to reach across party lines to
ensure that, at a minimum, corporations, particularly those that
are foreign controlled, cannot exert undue influence on American
elections. Strengthening disclosure requirements, protecting the in-
terests of shareholders, and safeguarding against foreign influence
are three areas where we can start.
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Many Members of Congress have already acted, including Mr.
Capuano, a member of our committee, who introduced the Share-
holder Protection Act. Mr. Capuano’s bill requires corporate CEOs
to disclose to their investors or shareholders how corporate treas-
ury funds are being spent to influence elections.

In his State of the Union Address last week, President Obama
said that the Supreme Court decision will open the floodgates for
special interests, including foreign corporations, to spend without
limits in our elections. At least one jurist seems to believe that this
is simply not true. I say today to Justice Alito, prove it; prove that
Citizens United will not lead to an election system that is, in the
words of the President, “bankrolled by America’s most powerful in-
terests, or worse, by foreign entities”.

Today we begin the process. This is the committee of jurisdiction
over Federal elections. So, make no mistake, any law or legislation
that defines Federal elections in the wake of Citizens United will
be considered by this committee. This is our responsibility, and we
intend to meet it. To this end, this committee will conduct hearings
that will allow for a full airing of all viewpoints.

We understand that in the intersection of free speech and fragile
election law, opinions diverge and passions flair. This hearing will
therefore not be constrained by a 5-minute rule. Members will be
given an opportunity to fully air out their concerns, but the com-
mittee will not, in its relaxation of the rules, let it get so relaxed.
We respect all opinions, but we are also aware that at the end of
the day our constituents expect us to act.

I would now like to recognize my friend from California, Mr.
Lungren, for an opening statement.

Mr. LUNGREN. Thank you very much, Mr. Chairman.

We have worked on a bipartisan basis through this Congress. I
knew there would be a point in time when we might reach more
contentious issues, and I think that point has been reached.

. The CHAIRMAN. But we are going to do it with a smile on our
ace.

Mr. LUNGREN. We shall. We shall.

I might just start out by saying the first amendment is an incon-
venient truth. The Constitution is a series of inconvenient truths.
They have within them various principles articulated that establish
the relationship of individuals to the Federal Government, and
sometimes they do not allow us to do things we might feel we want
to do. But the test of time has reached a conclusion that, by and
large, we were served well with it.

This hearing comes amidst a flurry of bills introduced in re-
sponse to the Supreme Court’s recent decision in Citizens United
v. Federal Election Commission. We still await a promised legisla-
tive proposal from the chairman of the committee charged with
electing Democrats to the House and the former chairman of the
Senate counterpart. In the meantime, let us consider some of the
fundamental issues at stake.

The first amendment states very simply, “Congress shall make
no law abridging the freedom of speech.” Let me say that again.
“Congress shall make no law abridging the freedom of speech.”

Mr. Chairman, we know that historically the most sacred kind
of speech for the Founders was political speech; and even though



3

the Supreme Court for decades, in my opinion, has spent a lot more
time dealing with questions of nude dancing and other kinds of
issues that probably never were contemplated by our Founding Fa-
thers, the essential part is, as Justice Kennedy said in his majority
opinion, “The essence of the protected speech in the first amend-
ment is political speech,” and that ought to be our focus.

Our government was not organized to quash dissent, minority
views, or respected interests of various kinds, but, rather, to make
those interests compete against one another in the court of public
opinion. And frankly, it was not just to compete but to compete
robustly, to have the clash of ideas presented as the way that we
would best come to conclusions as to how we would order ourselves
under the Constitution, not say there will be disfavored speech or
disfavored individuals or disfavored groups.

To attempt to root out free speech and to ration the arguments
and voices of persons and entities within this country by control-
ling the timing, the manner, the character, and mechanisms of po-
litical speech defies our tradition rather than defines it, defies our
Constitution, defies our system of ordered liberty, and I would
argue it defies common sense. It is, in my judgment, judicial activ-
ism to read words into the Constitution that do not exist or to ig-
nore words that are there. Taking the words of the Constitution at
face value is not judicial activism, it is giving effect to the words
or the work of our Founders.

It is this long-held and long-revered truth that the Court, in my
judgment, affirmed in the decision in Citizens United. Far from
being the undoing of our system of free and fair elections—dan-
gerous hyperbole that I have heard from a number of this decision’s
critics—this decision was the affirmation of one of the first prin-
ciples of our democracy, that as Madison wrote during the height
of the debate surrounding the Alien and Sedition Acts, the “right
of freely examining public characters and measures and of commu-
nication is the only effectual guardian of every other right.”

What I find most troubling in the midst of this debate is the
penchant or an apparent indifference by some to speech rationing
and speech restrictions. As far back as 1976, the Supreme Court
has worried that limits on political spending allow the government
to restrict the speech of some elements of our society in order to
enhance the relative choice of others. Mr. Chairman, I believe the
government should never be in the position of deciding what voices
are worthy of being heard.

I hear many say, well, the answer to all of our problems is more
restrictions under campaign finance reform. I happen to remember
as a student in college that there was somebody called Clean Gene.
His name was Gene McCarthy. He rallied the young people of
America in an effort to deal with the question of an unpopular war.

President Lyndon Johnson was President of the United States.
Most people expected that he would basically sail to victory in the
next election, but Gene McCarthy began the “children’s crusade”
against him. Interestingly enough, Eugene McCarthy was backed
by five multimillionaires to provide the essence of his ability to
speak. Stewart Mott gave him a huge amount of money. Today, Mr.
Mott would go to prison for giving that amount of money to any
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individual. And yet it was Eugene McCarthy who brought down
Lyndon Johnson.

I remember studying at the library at the University of Notre
Dame when all of a sudden I heard students running, running
through the floors yelling at the top of their lungs. And what they
were running about is that President Johnson had just announced
he was not going to stand for reelection.

Now, Eugene McCarthy was not the nominee. His position was
later taken essentially by Robert Kennedy; and, unfortunately, we
had the tragedy of the assassination of Robert Kennedy in southern
California. But the fact of the matter is the unseating of a Presi-
dent, who was leading us at that time in an unpopular war, was
effectuated by a lone voice in the United States Senate who was
allowed to multiply his impact because he was assisted by funding
from a number of individuals.

Now, some people interpret that history differently than I do, but
I have always been struck by the irony of that. Eugene McCarthy
could not become the candidate he was in 1968 today because he
wouldn’t have that voice.

During the oral arguments in this case that we are talking about
here today, the Deputy Solicitor General went so far as to suggest
that laws passed by Congress would allow the government to ban
books. I happen to think that is essentially when the Supreme
Court began to realize what they had in front of them. When the
Deputy Solicitor General said, yes, if you had this book put out by
a corporation, 500 pages, and at the end it said vote for or against
someone, would the government be able to ban that book? And the
answer was yes. Have we gone so far that we believe that banning
books are allowed under the first amendment?

As Justice Kennedy powerfully wrote, “When government seeks
to use its full power, including the criminal law, to command where
a person may get his or her information or what distrusted source
he or she may not hear, it uses censorship to control thought.”

Mr. Chairman, many say they want to stop corruption and the
appearance of corruption. I, too, support these worthy goals. But
quashing political speech is not the way to accomplish that. That
is, frankly, in the opposite direction of where the Constitution di-
rects us. The most effective way is to have more information, more
openness, more transparency, and more accountability in the way
we do the people’s business here in the U.S. Congress.

“Congress shall make no law abridging the freedom of speech.”
Mr. Chairman, I hope that, whatever we do, we will not abridge
that freedom. Let’s not be tempted with abridging that freedom.
Let’s make no law abridging, constricting, or shrinking political
speech and the societal spaces in which it thrives. Let us instead
support, strengthen, and encourage speech, that very same freedom
we are using here today in these important deliberations.

And so, Mr. Chairman, I would say I look forward to hearing
from our panel of witnesses. I think you have given us an array
of distinguished witnesses, and I think we are going to engage in
some healthy debate under the concept of free political speech.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Ms. Lofgren.
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Ms. LOFGREN. Thank you, Mr. Chairman.

I think you are right. We don’t see this eye to eye. I will say that,
in reading the majority opinion in the Citizens United case, I was
really shocked by the lack of judicial restraint and the departure
from stare decisis, really just defining that, since we don’t agree,
would ditch the precedent. It is really not something you usually
see in reading Supreme Court decisions, and it is really a case of
very strident activism, I think.

I am concerned about the impact on free elections. I was inter-
ested that a former Justice, Sandra Day O’Connor, who recently,
I just think yesterday, indicated that she is concerned that cor-
porate money will influence not only the outcome of legislative and
executive races throughout the country but has expressed concern
that the rush of corporate money will be problematic—and this is
a quote—“for maintaining an independent judiciary”. And certainly
that is of concern.

I would note that the first amendment really is first because it
is probably the most important, and yet we do sometimes regulate
speech. For example, we prohibit Federal employees from doing
certain political activities because of the concern that the mixing
of Federal employment and the political spectrum might taint both
services. We prohibit illegal aliens from contributing to political
campaigns; and no one has said, well, what about their free speech
rights if they are here? The remedy to the free speech of illegal
aliens would be the speech of legal residents or U.S. citizens. So
it is simply not correct to say that we never regulate in the area
of speech.

I think it is important to note that when the Founders formed
this great union, the idea of corporate speech was really quite for-
eign to what they were thinking of when they wrote the Constitu-
tion.

But, having said all of that, I recognize that we have a Court de-
cision. I may agree with Justice Stevens’ dissent a lot more than
I do with the majority opinion, but that really is not what is before
us. We have the Court’s decision. There is no appeal from the
Court’s decision. And so I read the decision looking at what can be
done, given the new legal realities that we face?

It seems to me that the Court really did invite certain things.
They embrace disclosure as a remedy to whatever problems might
be attendant to the majority decision, and so I think we need to
take a look at our disclosure laws and make sure that they are
really up to date.

The Court spoke with great favor on the Internet and the ability
to instantly let everyone know who was saying what, and I think
that bears examination.

There was more than one reference to the role of corporate de-
mocracy and what remedy shareholders might have if they were
concerned about the speech of a corporation. And, actually, let’s be
honest, corporations are people only as a fiction. It is really the
shareholders who own it, and yet the shareholders don’t have a say
in what is happening. So I think we need to think through how do
we provide mechanisms for shareholders to be fairly dealt with?
And I am hoping that the witnesses will accommodate that.
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Corporations are entirely creatures of law, and so I think we
need to think through what of the various elements that we grant
to corporations are important relative to this new freedom that
they have in political advertising. I mean, it is worth noting that
if you added up all that was spent on congressional elections in the
last cycle—and this is information that I got off the FEC—the aver-
age amount for winning a House seat in the 2008 cycle was $1.4
million. During that same cycle, ExxonMobil had $80 billion in
profits that same cycle. So if ExxonMobil used just 1 percent of
their profits on political activity, it would be more than all the 435
winning congressional candidates spent to win their races. I mean,
the scale of what one corporation could do versus what every can-
didate could do is pretty stunning.

So I think we need to take a look at those tax issues, corporate
law issues. And I also hope that we can take a look at a bill that
our colleague, John Larson, has introduced that would allow an
opting out of this whole situation, where, on a voluntary basis, you
could have public funding of campaigns. That is not going to be the
only answer to this situation, but I think it is time to throw that
whole concept into the mix of this discussion, and I hope some of
the witnesses can discuss that as well.

I want to thank you, Mr. Chairman, for holding this hearing. 1
think it is extremely important that we pay attention to what the
Court has wrought and that we avail ourselves of the invitation the
Court had in its decision to remedy whatever holes have been cre-
ated from the new law.

With that, I yield back.

The CHAIRMAN. I thank the lady.

Mr. McCarthy.

Mr. McCARTHY. Thank you, Mr. Chairman.

I am actually very eager to hear from the witnesses today. As
you know, the room is actually packed, and it is nice to see.

One thing I would say, in listening to the opening statements, as
my colleague from California also brought up, public financing, I
hope we care as much about the taxpayer who would be that share-
holder as we conveyed from the other side of how much input the
shareholder would have from corporations.

In reading what the Supreme Court wrote, it talked more also
than just corporations. It talked about free speech. But it also
talked about the idea I hope comes out within here that we are
able to hear about, what about those members of unions that don’t
have the say? A shareholder can even sell the stock. A union indi-
vidual would have to quit their job if they didn’t like the way the
money was spent. So I hope we get a very fair treatment to all tax-
payers and to all citizens out there and we keep the First Amend-
ment in the process as we go through and we actually find common
sense.

When you go out and listen to Americans today and they see
what transpires in back rooms that has been happening with dif-
ferent bills through here, they are frustrated. I like the idea of
what the Supreme Court said about transparency. I like the idea
that everybody can see what is happening on the table, that the
American public, I always trust them, as long as they have the op-



7

portunity to see what is all being done and let them make the judg-
ment at the end of the day.

So I yield back, Mr. Chairman.

The CHAIRMAN. I thank the gentleman.

Mr. Capuano.

Mr. CAPUANO. Thank you, Mr. Chairman.

Mr. Chairman, generally, I don’t do comments in the beginning,
but I feel today it is important that we do.

Though I respect some of the comments that were made, I
thought I was listening to Justice Douglas about freedom of speech.
And I just wish that if that is the only thing you will agree with
him on, that is wonderful, but I would hope that you would agree
with Justice Douglas in everything else he ever wrote as well, a
fine, wonderful Justice.

At the same time, we have always had some limitation on free-
dom of speech, and I would suggest that what we are doing now—
what I am doing now—is trying to search for a way that is a rea-
sonable, thoughtful, legal, constitutional way to do that. And I un-
derstand fully well that that is what we do here. We try to find
ways to do what we are trying to accomplish without breaching the
Constitution. And if the Court has said that—in a 5—4 decision, if
I remember correctly—so be it. So I think, for me, I am searching
for other ways to give the American people what I think they really
want, which is an unfettered opportunity to make their own deci-
sions on a level playing field.

And I would argue that this is only one aspect of it. I think we
need to talk about other things. I like some of the transparencies.
I would love to get rid of the 527s, and I invite anybody to work
with me to do that. If we can’t get rid of them because, again, they
might be free speech things, for me, I have no problem with an ad
going up saying, Mike Capuano is Terrible, brought to you by the
Exxon Corporation—let my voters know who is bringing it—as op-
posed to, Mike Capuano is Terrible, brought to you by Americans
for a Better World, funded by the Exxon Corporation.

I think those are the things we need to talk about, and those are
things we need to work on. And I look forward to doing so over the
next couple of months with people who are serious about this.

I will tell you that this campaign finance bill that we passed a
couple of years ago, I was never thrilled with a lot of these things.
We talked a good game. But one of the worst things we did was
increase the amount of money that individuals can give. I don’t
know, maybe I am the only person here who has a hard time find-
ing many people who can donate $2,400 at a clip. And that is only
part of the game because it is really $4,800, we all know that, and
if they have a spouse, it is really $9,600. Now, I have some con-
stituents who can do that, and some do, but I hate asking people
for $10,000. And I would argue that we should be looking at ways
to get rid of that as well.

I know that that is a little bit beyond today’s scheme, but really
what I think today is talking about is trying to find a way to get
the election system back in the hands of the average voter so they
can make a thoughtful, level-playing-field decision, not just on me
but on all of us and on issues.
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So I am going to try my best to avoid—which is going to be hard
to do, of course—to avoid some of the high-flying commentary
about freedom of speech and everything else. And I actually agree
with Mr. McCarthy’s comment about unions. I am looking for ways
to get union members to have a say in that manner. I think that
is a fair commentary, and I would love to work with you or any-
body else to try to do so.

I am not trying to stop people from being involved. Corporations
were always involved. The question is, to what degree? And the
same thing with unions or anybody else. What I would love to do
is get everybody out of it, go to public financing and let that decide
it, let the taxpayers who have to rely on us pay for it. I know that
is probably beyond the scope of what we can do, but that is the best
way to get rid of everybody, get out of this business, and let the
voters have an equal say on everything.

Nonetheless, I actually look forward, and I hope that we can get
beyond some of the political rhetoric of all of us—we all engage in
it, me, too—to get to a point where we can actually maybe try to
work on trying to find some ways to make this work.

And, again, I understand if somebody thinks, forget it, just total
free speech, everybody can do whatever they want with as much
money as they want. I respect that opinion. I don’t agree with it,
but I respect it. I think it is reasonable one, a thoughtful one, but
just say it. If that is what you want, a free for all, anybody with
the money can put as much money as they want on the table, fine,
but then don’t pretend that somehow you want to level the playing
field. It is not a level playing field.

That is what I am looking for, is reasonable, thoughtful ways to
do it in reaction to a Supreme Court decision, which I disagree
with, but it is not the first Court decision I have disagreed with
and it won’t be the last, regardless of how the Court is made up.
And to try to find ways to do so legally, thoughtfully, with trans-
parency, that hopefully we can all find a way to work together. I
don’t know that we can; and, if we can’t, I will be happy to do my
best to then defeat those people who don’t agree with me. But that
is what the system is all about.

I hope that none of us have to hang a sign underneath our name-
plates, Brought to You by Exxon. I won’t be hanging that par-
ticular nameplate, because I don’t think they would probably be do-
nating a whole lot to me, but I do expect that maybe I will be
brought to you in spite of Exxon.

With that, Mr. Chairman, I yield back.

The CHAIRMAN. I would like to thank the gentleman and clear
the record: Mr. Capuano is not a terrible guy.

Mr. Harper.

Mr. HARPER. Thank you, Mr. Chairman.

So far, the discussion of Citizens United has been filled with
much rhetoric about catastrophe. There have been dire warnings
about foreigners taking over our elections and corporations flooding
our airways with political advertisements. What there has been rel-
atively little discussion of or adherence to are actual facts. That is
what I hope we will hear from our witnesses today and what I
would like to talk about for a few minutes.
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First, let’s dispense with the oft-used talking points that Citizens
United changed a century of American law. The law that is a cen-
tury old bars corporations and unions from contributing to can-
didates out of their general funds. That law still exists in full force
today, and Citizens United did nothing to change that or disturb
that.

Next, let’s suspend with the talking points that the Citizens
United decision will allow foreign corporations to spend without
limit in our elections and that American elections will be
bankrolled by America’s most powerful interests or, worse, by for-
eign entities. Existing statutes and regulations, undisturbed by
Citizens United, address this.

As we sit here today, it is illegal for any foreign national to di-
rectly or indirectly make contributions or expenditures in any
American election or to direct the decisions of any corporation or
union’s election-related activities.

We have also heard talk about banning entities that employ lob-
byists from making political expenditures. That seems to be saying
that if you exercise your first amendment right to petition the gov-
ernment for a redress of grievances, then you must sacrifice your
first amendment right to speak on political issues.

We have heard that some corporations are so close to the govern-
ment or look so much like the government that they should be
treated like they are the government and not allowed to speak. Do
not mistake the breathtaking scope of this claim. The examples
cited include Wal-Mart and health insurers. And, of course, we
have heard that the way to solve all of these problems is to use tax-
payer funds to pay for congressional campaigns.

All of these points lead in one direction, toward the government
deciding who can speak, who can’t speak, and how much they can
speak. That is exactly the position our Founders rejected when
crafting the first amendment, and it is exactly the position the Su-
preme Court rejected in Citizens United.

Another claim that we hear often these days is that Citizens
United was an exercise in judicial activism. Ignoring words in the
Constitution is judicial activism. Reading words into the Constitu-
tion that aren’t there is judicial activism. It is not judicial activism
to decide that a law banning speech is invalid in the face of con-
stitutional language that “Congress shall make no law restricting
the freedom of speech.”

It is obvious that many individuals, especially on the Democratic
side, disagree with the Supreme Court’s decision, but to resort to
misleading and overblown rhetoric does force us to wonder how
much of the response is based on a policy disagreement and how
much is based on a desire to manipulate the rules to benefit their
own candidates. For example, they do not seem concerned about
the ability of labor unions to spend freely to support or oppose can-
didates or show any interest in subjecting unions to the same kind
of restrictions they would place on corporations.

As we move toward considering legislation, I encourage this com-
mittee to take great care that its work is not designed to benefit
either political party over the other.

Thank you, and I reserve the balance of my time, Mr. Chairman.

The CHAIRMAN. I thank the gentleman.
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Mrs. Davis.

Mrs. DAvis of California. Thank you, Mr. Chairman. I really
came to hear the panel. I appreciate you all being here. I didn’t re-
alize my colleagues were reading speeches today. There are a few
things I just wanted to mention then, since it looks like I am going
to have to go lead my own subcommittee a little before 3 o’clock.

I think the basic questions really are, where are the voters in
this? I think what we always want to do is encourage involvement
and not turn people away nor create apathy. So I think that is an
issue that we want to think about as we do this and how we con-
tinue to engage them.

The other issues, of course, are around disclaimers, which people
have mentioned. What is the most efficient way that one can have
a disclaimer? Because I think asking people to go to another Web
site is probably not realistic. People are not going to do that. How
much can you get into a disclaimer that is fair, that really rep-
resents what is happening? Do we need CEOs to be there saying,
I approve this ad, and then you have a candidate perhaps, in some
cases, doing the same.

That leads to the other question of coordination. The courts
threw out, as I understand it, any definitions in terms of coordina-
tion. Does that mean that elected officials can call up a CEO and
say, hey, why don’t you guys go get an ad out for me? I would like
that. What is happening then? Where is that line going to be
drawn? I think that is a very important one.

The other thing that has been mentioned in terms of unions, and
I think that we need to look at the history in terms of the ways
that some organizations, some unions have handled this, because
they have created a wall of separation in some cases. Someone who
chooses not to avail themselves of the benefits of the union and yet
is paying for that representation can pay a minimal amount and
their dollars do not go to PAC money.

So we already have that. There are places that do that. I think
that is worthy to take a look at and understand how that could
happen. And, obviously, it will happen in terms of shareholders if
we 1c{an come up with something that actually is meaningful and
works.

So I appreciate the time, and I certainly appreciate the panel
being here. Thank you.

The CHAIRMAN. Thank you.

As 1 said earlier, I wanted everybody to get a chance to speak,
and I didn’t want anybody’s voice not being heard, including all of
yours. I thank you for being here.

We would like to introduce the panel.

Mr. Robert Lenhard. Mr. Lenhard is currently of counsel of Cov-
ington and Burling D.C. offices and a member of the firm’s Election
and Political Law Practice Group. Prior to his work with the Cov-
ington and Burling law firm, he served as Chairman of the Federal
Election Commission in 2007 and Vice Chairman in 2006. He also
previously served as Associate General Counsel for the American
Federation of State, County, and Municipal Employees.

Judith A. Browne-Dianis. Ms. Browne-Dianis is currently the Co-
Director of Advancement Project, a legal action group committed to
racial justice and fighting for fair elections. Prior to her work with
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the Advancement Project, Ms. Browne-Dianis worked with the
NAACP Legal Defense and Education Fund, practicing law in the
area of voting rights.

Mary Wilson. Ms. Wilson is the President of the League of
Women Voters. Ms. Wilson has been with the League of Women
Voters for nearly 20 years in leadership positions at the national,
State and local level. Prior to her work with the League, Ms. Wil-
son was counsel with the United States Department of Energy and
the United States Equal Employment Opportunity Commission.

Ms. Torres-Spelliscy is currently counsel with the Brennan Cen-
ter for Justice Democracy Program. Ms. Torres-Spelliscy has
worked to defend campaign finance and public funding laws in
courts across the country. Prior to her work with the Brennan Cen-
ter for Justice, Ms. Torres-Spelliscy was a staff member to Senator
Durbin’s office and worked at the law firm of Arnold & Porter.

Allison Hayward. Ms. Hayward is an Assistant Professor of Law
at George Mason University School of Law where she teaches con-
stitutional law, election law, ethics, and civil procedure. Prior to
teaching at George Mason University, Ms. Hayward was counsel to
former FEC Commissioner Bradley Smith; an associate at Wiley,
Rein & Fielding in Washington, D.C.; and of counsel at Bell,
McAndrews & Hiltachk in Sacramento, California—you California
guys jumped in on that one.

Steve Simpson. Steve Simpson is a senior attorney with the In-
stitute for Justice, a public interest law firm dedicated to issues of
civil liberties. Before coming to the institution, he spent 5 years as
a litigator with the national law firm Sherman and Sterling.

I thank all of you for being here today and for testifying.

As I said, we were lax on the 5-minute rule up here. I will be
lax on the 5-minute rule down there. But if you get a little too far
out, you will see me squirming a little bit, and then I will ask you
to sum up. And then there will be time for questions, so you will
be able to get—anything you couldn’t get in in your statement, I
am sure you will be able to answer a question and be able to filter
that in, too.

STATEMENTS OF ROBERT LENHARD, OF COUNSEL, COV-
INGTON & BURLING LLP; JUDITH A. BROWNE-DIANIS, CO-DI-
RECTOR, ADVANCEMENT PROJECT; MARY G. WILSON, PRESI-
DENT, LEAGUE OF WOMEN VOTERS; CIARA TORRES-
SPELLISCY, COUNSEL, BRENNAN CENTER FOR JUSTICE; AL-
LISON HAYWARD, ASSISTANT PROFESSOR OF LAW, GEORGE
MASON UNIVERSITY SCHOOL OF LAW; AND STEVEN M. SIMP-
SON, SENIOR ATTORNEY, INSTITUTE FOR JUSTICE

The CHAIRMAN. Mr. Lenhard.

STATEMENT OF ROBERT LENHARD

Mr. LENHARD. Thank you.

Chairman Brady, Ranking Member Lungren, distinguished mem-
bers of the committee, I want to thank you for the opportunity to
come and testify today.

As the chairman noted, I have practiced in the area of campaign
finance law for close to 20 years, both providing advice and counsel
to individuals, unions, corporations, and trade associations to try to
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comply with the law, as well as serving as a regulator at the FEC
trying to faithfully interpret and enforce the laws that Congress
has passed.

This has left me with a number of impressions of the Supreme
Court’s decision in Citizens United and the implications of it; and
while I have submitted a somewhat more lengthy written testi-
mony, there are four points that I wanted to raise briefly at the be-
ginning.

The first is that I think the popular perception that this was a
dramatic change in the law is correct. For as long as I have been
alive, it has been illegal for corporations to make either contribu-
tions or expenditures to influence Federal elections. The Supreme
Court’s decision in Citizens United changed that. The Court made
clear that the first amendment protects the right of corporations to
make expenditures expressly advocating the election or defeat of
candidates so long as they do so independently of the candidates.
The consequence of this is that there will be more corporate spend-
ing in elections, and we can all guess or debate how big we think
that increase is going to be.

I like to look at the problem a little differently. I would like to
look at it just very briefly from the perspective of candidates, par-
ticularly candidates in very closely fought races. Because I think
the decision, combined with existing law, makes those candidates
particularly vulnerable now, and the reason for that is this:

The Supreme Court has made clear that corporations can spend
unlimited sums advocating the election or defeat of candidates, and
yet the laws that regulate the collection of those funds, the sources
of those funds vary dramatically between corporations and can-
didates. Corporations can raise those funds through commercial
transactions and can spend as much as they have. Candidates are
constrained by the contribution limits. They can raise no more than
$2,400 from individuals, $5,000 for most PACs. And, consequently,
my sense is that outside organizations that want to influence close
elections can have a great effect by coming in and making very
large ad buys very late in the race that are very negative, because
my sense is that those kinds of ads can shave several percentage
points of support off a candidate, and in a close election they can
be decisive.

The problem for a candidate is that if you face that kind of a sit-
uation, you are vulnerable in a number of ways. First off, you don’t
know the money is coming. Your opponent, you can look at their
campaign fund-raising reports and see how much they have raised,
how much you have, and make some rational budgetary decisions.
Money coming from outside groups is unexpected. It is like an am-
bush.

The second is the amount of money you can raise is limited by
the statute, and most of the people whom you can pick up the
phone and call and ask for money, you have already asked and
they have already given. So as you get to the very last days of a
campaign, that money is very, very hard to raise.

And the other thing the law does is, because the prohibition on
coordination is still in place and because coordination includes ads
spent at the request or suggestion of a candidate, you really can’t
call up outside groups or even, as the law currently stands, polit-
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ical parties and ask them for help. Because, if you do, the spending
that follows is an illegal coordinated expenditure or in-kind con-
tribution, which would be illegal, even in a post—Citizens United
world.

That is true even for the political parties. Political parties by
statute have a very low amount of money which they can spend in
coordination with the campaign. Under the Constitution, they can
spend unlimited sums independently. But in terms of your reaching
out and calling for help, there are very, very few places where you
can make that call.

There is a possibility to change that. It will be possible for Con-
gress to repeal the limits on how much a party can spend in coordi-
nation with a campaign, and it would provide vulnerable can-
didates with someplace they can call and seek an influx of money
to help balance or counterbalance money coming from outside, es-
pecially in the context of Citizens United.

This has, I think, a number of advantages. One is that the
money is hard money. It remains under the restrictions of McCain-
Feingold prohibiting the use of soft money because all that national
party committee money is hard money, and the McCain-Feingold
prohibitions remain in place.

Second, because that money can be spent in coordination with a
candidate, the candidate retains some control over the message.
And one of the problems with outside spending is candidates do
lose control of the themes that are driving voters in their elections.

And, lastly—and it is a personal view—I think that it helps
strengthen the parties, makes the parties more relevant, which I
personally think would be a good thing. Other people may disagree,
but I think it does make the parties more central and would pro-
vide candidates who are vulnerable—and I think candidates on
both sides of the aisle are vulnerable to these outside spending
ads—some way to try and help counterbalance that effect.

The next thing I would like to talk about very briefly is disclo-
sure. Congress has created really three different disclosure regimes
that cover ads in this area. The first is the disclosure regime that
exists within the Federal Election Commission. Entities that qual-
ify as political committees face a relatively rigorous set of disclo-
sure rules. They have to disclose all their receipts and disburse-
ments, and they have to itemize where that money came from or
where it went to if it exceeded very low limits—$200 from money
coming in, $250 for money coming out.

For organizations that do not qualify as political committees—po-
litical committees would include PACs as well as candidate com-
mittees—for organizations that don’t meet those definitions, there
are really two different points at which they have to file reports
with the FEC. The first is if they make independent expenditures,
expressly advocating the election or defeat of candidates. The sec-
ond is if they make electioneering communications, which was a
term Congress created in McCain-Feingold (BCRA), which essen-
tially covers ads that feature candidates and that run very close to
an election—30 days with the primary, 60 days with the general—
and target in the district in which the Member of the House or the
Senate is running.
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And there are more abbreviated disclosure forms that organiza-
tions that run those kinds of ads have to fill out essentially saying
how much they spent, and in certain circumstances where that
money came from.

The third disclosure regime you have created covers 527 organi-
zations. These are entities that operate under Section 527 of the
Tax Code which covers entities trying to elect or defeat candidates.
Congress requires the IRS administer a requirement that those
kind of entities disclose where the money came from and what they
spent it on to the degree that it reaches slightly higher thresh-
0lds—$500 for money coming in, $800 for money coming out.

There are a number of exceptions to who has to file those reports
with the IRS. And the IRS reports are all on the Internet. You can
go right now and log in and call them up.

The first is there are certain kinds of entities that are already
reporting somewhere else, and they are exempt from the IRS rule.
So, for example, if you are reporting to the FEC, you don’t have to
also report to the IRS. If you are only involved in State elections
and you report to the State, you don’t have to report to the IRS.
But Congress’ goal there was to try and capture the 527 entities
a number of years ago when they were quite controversial.

There is an exception there which allows organizations not to
disclose donors if they are willing to pay the tax, and the tax is
steep. It is the highest corporate rate, which I think runs about 35
percent now. But there have been a couple of groups over time that
would rather pay the tax than disclose the source of their contribu-
tions.

But as you think about this area of the law, there are really
three different areas where you have created existing disclosure re-
gimes.

And the last thing I want to touch on very briefly is coordination,
which remains a valid statutory provision. The Court has not
struck down the statute. It is illegal to coordinate with campaigns.

There is a great deal of back and forth about what the nuanced
interpretations of that law is. The FEC has come up with regula-
tions a couple of times. The courts have struck them down a couple
of times. The FEC is in ongoing rulemaking right now as we speak
trying to come to grips with that. But there is, I think, some amor-
phousness as to what that law exactly means today; and the ques-
tion of what is coordination and what disclosure exists really, 1
think, are going to be the two areas of law post—Citizens United
that are the most debated.

Thank you very much.

[The statement of Mr. Lenhard follows:]
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Good moming, Chairman Brady, Ranking Member Lungren and distinguished members
of this Committee. My name is Robert Lenhard and I am currently Of Counsel at the
Washington law firm of Covington & Burling, LLP. I am appearing today in my personal
capacity. I have not been retained by any party nor asked by my law firm to represent their
interests before this Committee. The views I express today are mine and mine alone.

I have practiced campaign finance law for close to twenty years, and I had the great
privilege and honor to serve as an Member of the Federal Election Commission (FEC), an
agency where I served as Chair in 2007 and Vice-Chair in 2006. Consequently, [ have
experience in representing individuals, corporations and unions whose conduct is regulated by
the campaign finance laws, as well as in helping to interpret and enforce those laws.

1 would like to use my time today to describe briefly the Supreme Court’s decision in
Citizens United v. FEC and the meaning of that decision for campaign finance law. In doing so,
I would like to emphasize one important consequence of that decision, the heightened
vulnerability of candidates to ambush ad campaigns, run by outside groups shortly before
Election Day. [ would also like to suggest a change to the campaign finance laws that could help
to restore a balance between the spending power of candidates and outside groups. Finally, [

would be happy to respond to any questions you have about this decision and its consequences.

Citizens United v. FEC

In one of the most significant campaign finance law cases in the past half century, the
United States Supreme Court in Citizens United v. FEC opened the door to unlimited spending
by corporations for election-related advertising -~ including ads that expressly advocate the
election or defeat of specific candidates -- at the federal, state, and local levels. At the same

time, the Court upheld the provisions in the law that require that the sponsor of the ad disclose
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how it was funded and include a “disclaimer” in the ad that identifies the sponsor. Whether one
sees the decision as overturning 100 years of precedent, or just 20 years of precedent, whether it
overturns the holding in two Supreme Court decisions or seven, the popular perception in
America that this was a dramatic change to the law is accurate.

Calling it a “ban on speech” inconsistent with the First Amendment, the 5-to-4 Citizens

United decision struck down federal statutes that prohibit corporations from making independent
expenditures for or against federal candidates. In the wake of this ruling, a corporation may
spend unlimited sums on advertising or other forms of communication that expressly advocate in
favor of or against the election of a candidate, provided the corporate spending is wholly
independent from the candidate and his or her campaign or political party committee. These
expenditures may be made either directly, by paying for the ad itself, or indirectly, by
contributing to a trade association or outside advocacy group. In the past, corporations were
only permitted to fund so-called “issue ads,” which typically focused on a public policy issue
important to the corporation and included some call to action (i.e., “Call Congressman Smith and
tell him to support H.R. 1000™). This ruling will apply to unions as well as corporations.

The Court also upheld federal laws that (a) require these ads have a disclaimer identifying
the sponsor of the ad and whether it was authorized by a candidate or not, and (b) require people
who run such ads to file disclosure reports with the FEC. These disclaimer and disclosure
provisions apply both to ads that tell viewers to vote for or against a particular candidate
(independent expenditures) and to those that tell voters to do something else (“Call
Congresswoman Jones and tell her to vote against H.R. 1776”).

There are several important areas in which the Court left the law unchanged. The
decision does not address the ban on corporate contributions to candidates and national political
parties. As a consequence, corporations (and unions) must still use their PACs if they want to
make campaign contributions. Ads that are “coordinated” with a candidate or political party
(i.e., that the outside group discusses and plans with the campaign) are still considered direct
contributions. Corporations are barred from funding these sorts of coordinated communications
and a PAC may do so only up to the contribution limits, which for most PACs is $5,000 per

election.

The Effect of Citizens United on Political Campaigns.
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Citizens United has shifted the balance of power in political contests away from
candidates running for office and towards corporations and unions seeking to advance their
policy agendas, Candidates are now far more vulnerable to unexpected negative ad campaigns,
funded by corporations and unions either directly or through non-profit groups.

Campaigns, corporations and unions can all now spend as much as they want on
campaign ads. However, campaign finance laws dramatically limit how much candidates (but
not corporations or unions) can raise and from whom. Generally, candidates may only accept
contributions up to $2,400 per election from individuals and up to $5,000 per election from
PACs. In contrast, Citizens United aliows corporations and unions to spend unlimited sums
raised through commercial transactions or membership dues to attack or support candidates. So
picture this: An interest group makes a single phone call to raise $250,000 for attack ads in the
waning days of a campaign. The candidate must find more than 100 willing donors, able to give
the maximum permissible $2,400 contribution, to answer those ads with an equivalent buy.

But Congress could take one relatively easy step to restore some balance to the system: it
could repeal the limits on how much national political parties can spend in coordination with
their candidates. Currently, a political party has three ways it can support candidates: it can make
a direct contribution of up to $5,000 per election; it can make unlimited independent
expenditures (in which the party runs ads but may not discuss the ads with the candidate}; or it
can make limited coordinated expenditures. The current limits on coordinated expenditures are
quite low. In House special elections in lllinois, New York and Califomia last year, the
coordinated spending limit was $43,700 per race. In Senate races, the limits vary from as low as
$87,000 in Alaska, Delaware and Vermont to a little under $2,400,000 per election in California.

There are several advantages to repealing the coordinated spending limit. First, it could
provide candidates with a last minute source of cash to counterbalance attack ads from outside
groups. Second, the candidate and the party could discuss the content of any ads, leaving the
candidate with more control of the campaign’s message. Third, the money used for coordinated
ads would be governed by the “hard money” rules, preserving the prohibition in the Bipartisan
Campaign Reform Act of 2002 (BCRA or McCain-Feingold) on the national parties and federal
candidates using “soft money” contributions. Fourth, it would strengthen the role of political

parties by making them a more important resource to help determine the outcome of elections.
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Important Legal Issues That Remain,
There are two legal issues that will dominate many of the discussions about political

speech after Citizens United: what the rules are regarding coordination and disclosure.

Coordination: In the wake of Citizens United, corporate election spending is only
permitted if the spending is truly independent of the candidate and his or her campaign or
political party. Corporations are still prohibited from making contributions to a federal
candidate, and corporate expenditures made in coordination with a candidate’s campaign are
illegal.

Coordination occurs when an individual or entity makes a decision about spending on
election advertising in cooperation, consultation or concert with, or at the request or suggestion

of, a candidate, the candidate’s campaign, the candi

date’s agents or a political party committee. In some circumstances, discussions about the
content, intended audience, means of communication, specific media outlets used, the timing or
frequency, or size or prominence of an advertisement between a candidate’s campaign and an
outside group may constitute coordination. Use of a common vendor or employment of former
campaign staff may also lead to allegations of coordination.

Enforcement likely will now focus not on the content of corporate-funded ads but on
whether ads have been coordinated with a candidate. This heightened attention to coordination
comes at a time when there is great uncertainty about its definition. A federal district court threw
out the coordination regulations initially enacted by the Federal Election Commission, and the
FEC has yet to formally replace those regulations.

Disclosure: Congress has established two disclosure regimes for political speech in
federal elections. The first is administered by the Federal Election Commission and covers
organizations that meet the definition of a “political committee,” as well as other persons that
engage in certain defined conduct (e.g., making independent expenditures, serving as a conduit
for campaign contributions). The second is the statutory requirement that organizations which
operate under Section 527 of the Internal Revenue Code file periodic disclosure reports.

The primary part of the FEC’s disclosure regime involves organizations that qualify as a
“political committee.” The statute defines a political committee as a group of persons who raise

or spend more than $1,000 for the purpose of influencing a federal election. The Supreme Court
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added two additional requirements. First, the group must have a major purpose of influencing
the nomination or election of a federal candidate. Second, when a group is acting independently
of a candidate, the definition of “expenditure” only applies to communications that expressly
advocate a candidate’s election or defeat. Buckley v. Valeo, 424 US 1, 44, 80 (1976). Once an
entity is deemed to be a political committee, it must register with the FEC and file periodic
reports that disclose all of its receipts and disbursements, as well as itemizing receipts from
persons who give more than $200 in a year and disbursements that exceed $250 in a year.

The FEC regime also requires persons (which would include individuals, partmerships,
corporations, unions, etc.) to file more compact disclosure reports when they engage in certain
kinds of activity. The two most relevant of these are the duty to disclose independent
expenditures and electioneering communications.’

Independent expenditures are ads that explicitly tell people who to vote for or against.
They are defined in the Federal Election Campaign Act of 1971, as amended, (FECA) as
expenditures that expressly advocate the election or defeat of a clearly identified candidate that
are not made in concert or cooperation with or at the request or suggestion of the candidate
featured in the ad, the candidate’s authorized political committee, or their agents, or a political
party committee or its agents. 2 U.S.C. § 431(10).

If the independent expenditures add up to more than $250 with respect to a single
election during a calendar year, the person making the expenditure must file a report with the
FEC.? That disclosure report must contain:

o their identity;
* the amount they spent on the independent expenditure;

s the candidate for whom it was in support of or opposition to;

! Other examples include a requirement that persons who serve as conduits of federal campaign
contributions file a report. Similarly, corporations and unions must report if they spend more
than $2,000 advocating a candidate’s election or defeat to their employees and/or members,

2 Different rules apply to PACs. This is a rule only for persons who otherwise would not be
required to report their activities to the FEC.
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s acertification that it was not made in cooperation, consultation, or concert with or at the

request or suggestion of a candidate or any authorized committee agent of the candidate;

¢ the identification of each person who made a contribution in excess of $200 for the

purpose of furthering an independent expenditure. 2 U.S.C. § 434(c)(2).

Reports of independent expenditures are due either 24 or 48 hours after the ad airs or the
contract to make the ad is entered into, depending on the amount spent and the number of days
prior to the election the ad airs. 2 U.S.C. § 434(d).

Electioneering communications are broadcast, cable, or satellite communications which
refer to a clearly identified federal candidate, are made within 60 days of a general election (or a
special or runoff election) or 30 days of a primary or preference election (or a caucus or
convention of the party with authority to nominate the candidate) and (if the ad features a
Senator or a Representative) are targeted to the relevant electorate. 2 U.S.C. § 434(f)(3)(A).
Generally an organization that makes disbursements to produce and air an electioneering
communication that exceeds an aggregate amount of $10,000 during a calendar year has two
choices when it comes to disclosure. It can pay for the ads from a separate segregated account
used exclusively for electioneering communications, in which case it must report the identity of
only those donors who contribute more than $1,000 to that account. In the alternative, the
organization can pay for the ads from its general treasury funds, in which case it must identify al
donors of more than $1,000 to its treasury account. Corporations and unions that make
electioneering communications operate under a somewhat different disclosure regime after the

Supreme Court’s decision in Wisconsin Right to Life v. FEC, which struck down the prohibition

on corporations and unions funding electioneering communications. Corporations and unions
must only disclose the identity of persons who contribute $1,000 or more “for the purpose of

furthering electioneering communications.” 11 CFR § 104.20(e)(9). Any person who spends
more than $10,000 during a calendar year for the direct costs of airing electioneering

communications must file a disclosure report with the FEC within 24 hours of doing so.

The IRS Disclosure Regime for Section 5